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How our History and
Enduring Principles will Help
the Legal Profession Meet
Current Challenges and
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Among the Purposes of the State Bar of Montana established in its
Constitution is to foster and maintain high standards of learning and
competence and to safeguard a forum for the discussion of subjects
pertaining to the practice of law and provide for the continuing legal
education of the members of the bar. The views expressed by John Mudd
are his alone and are not those of the State Bar of Montana. Appearance
by Mr. Mudd is not an endorsement by the State Bar of Montana of his
statements of viewpoint on the law or any other matter.
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Deep Traditions.



Traditions Based Upon:

Independence
Oath to Constitution(s)
Ethical Rules & Judgement



Current Challenges:

Polarized Society
Inaccessibllity
Modern Technology
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NOn one hand, the profession of
Importance to an individual, and the prosperity of his whole

life may depend on its exercise. The right to exercise it ought

not to be lightly or capriciously taken from him. On the other,

It IS extremely desirable that the respectability of the bar

should be maintained, and that its harmony with the bench

should be preserved. For these objects, some controlling

power, some discretion ought to reside in the Court. This

discretion ought to be exercised with great moderation and
judgment; but it must be exercised; and no other tribunal can
decide, In a case of removal from the bar, with the same means

of 1 nformation as the Court 11ts

Exparte Burr, 22 U.S. (9 Wheat.) 529, 530 (1824)



NThe attorney and counsel |l or

judicial act of the court, clothed with his office, does
not hold it as a matter of grace and favor. The right
which it confers upon him to appear for suitors, and
to argue causes, Is something more than a mere
Indulgence, revocable at the pleasure of the court, or
at the command of the legislature. It is a right of
which he can only be deprived by the judgment of

t he court, for mor al or

Exparte Garland, 71 U.S. (4 Wall.) 333, 379 (1867)
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NThe authority of the court over

the highest importance. They constitute a profession essential to
soclety. Their aid Is required not merely to represent suitors before
the courts, but in the more difficult transactions of private life. The
highest interests are placed in their hands and confided to their
management. The confidence which they receive and the
responsibilities which they are obliged to assume demand not only
ability of a high order, but the strictest integrity. The authority
which the courts hold over them, and the qualifications required for
t helir admi ssion, are I ntended

Randall v. Brigham 74 U.S. (7 Wall.) 523, 540 (1869)
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NThe court, Dby reason of the necessa
to control the conduct of its own affairs and to maintain its own

dignity, has a summary jurisdiction to deal with the alleged

misconduct of an attorney. A proceeding for disbarment is simply the

exercise of jurisdiction over an officer, an inquiry into his conduct not

for the purpose of granting redress to a client or other person for

wrong done, but only for the maintenance of the purity and dignity of

t he court by removing an unfit offilc

BarAss'nof Bos. v. Casey211 Mass. 187, 19492, 97 N.E. 751, 754 (1912)



1908 - Canons of Professional Ethics
1969 - Model Code of Professional
Responsibility
1983 - Model Rules of Professional Conduct



Preamble - ABA Canons of Professional
Ethics

In America, where the stability of Courts and of all departments of government

rests upon the approval of the people, it is peculiarly essential that the system for
establishing and dispensing justice be developed to a high point of efficiency and so
maintained that the public shall have absolute confidence in the integrity and
impartiality of its administrationThe future of the republic, to a great extent,

depends upon our maintenance of justice pure and unsulltethnnot be so

maintained unless the conduct and the motives of the members of our profession

are such as to merit the approval of all just men.



Canon 1 - The Duty of the Lawyer to the
Courts

It Is the duty of the lawyer to maintain towards the Courts a respectful attitude, not
for the sake of the temporary incumbent of the judicial office, but for the
maintenance of its supreme importanciidges, not being wholly free to defend
themselves, areéJ ™ dztertitledNtd receive the support of the Bar against unjust
criticism and clamoMWhenever there Is proper ground for serious complaint of a
judicial officer, it is the right and duty of the lawyer to submit his grievances to the
proper authorities. In such cases, but not otherwise, such charges should be
encouraged and the person making them should be protected.




Canon 6 - Adverse Influences and
Conflicting Interests

The obligation to represent the client with undivided fidelity and not to divulge his
aSONBUaX



Canon 22 - Candor and Fairness

The conduct of the lawyer before the Court and with other lawyers should be
characterized by candor and fairness. It is not candid or fair for, the lawyer
knowingly to misquote the contents of a paper, the testimony of a withess, the
language or the argument of opposing counsel, or the language of a decision or a
text-book; or with knowledge of its invalidity, to cite as authority a decision that has
0SSY 2O0SNNYzt SRZ 2NJ F aoal GddziS O0KFG KI a

These and all kindred practices are unprofessional and unworthy of an officer of the
law charged, as Is the lawyer, with the duty of aiding In the administration of justice.



Canon 32 - The Lawyer's Duty In Its Last
Analysis

No client, corporate or individual, however powerful, nor any cause,

civil or political, however important, Is entitled to receive, nor should
any lawyer render, any service or advice involving disloyalty to the law
whose ministers we are, or disrespect of the judicial office, which we
are bound to uphold, or corruption of any person or persons exercising
a public office or private trust, or deception or betrayal of the public.
When rendering any such improper service or advice, the lawyer invites
and merits stern and just condemnation.



Canon 32 - The Lawyer's Duty In Its Last
Analysis

Correspondingly, he advances the honor of his profession and the best
Interests of his client when he renders service or gives advice tending to
Impress upon the client and his undertaking exact compliance with the
strictest principles of moral law. He must also observe and advise his
client to observe the statute law, though until a statute shall have been
construed and interpreted by competent adjudication, he is free and Is
entitled to advise as to its validity and as to what he conscientiously
believes to be its just meaning and exteRBtut above all a lawyer will

find his highest honor in a deserved reputation for fidelity to private
trust and to public duty, as an honest man and as a patriotic and loyal
Citizen.



Preamble - Model Code of Professional
Responsibility

The continued existence of a free and democratic society depends upon recognition
of the concept that justice i1s based upon the rule of law grounded in respect for the
dignity of the individual and his capacity through reason for enlighteneed self
government.Law so grounded makes justice possible, for only through such law
does the dignity of the individual attain respect and protection. Without It,

iIndividual rights become subject to unrestrained power, respect for law Is

destroyed, and rational sefovernment is impossible.

Lawyers, as guardians of the law, play a vital role in the preservation of society. The
fulfillment of this role requires an understanding by lawyers of their relationship

with and function in our legal system. A conseqguent obligation of lawyers is to
maintain the highest standards of ethical conduct.



DR 4 -101 - Preservation of Confidences and
Secrets of a Client
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gained In the professional relationship that the client has requested be
held Inviolate or the disclosure of which would be embarrassing or

would be likely to be detrimental to the client.
(B) Except when permitted under DRL@1(C), a lawyer shall not

knowingly:
(DwWwS Sl f | O2YyFARSYOS 2NJ aSONBG 2



DR 7-102 - Representing a Client Within the
Bounds of the Law

(A) In his representation of a client, a lawyer shall not:

(1) File a suit, assert a position, conduct a defense, delay a trial, or take other action on
behalf of his client when he knows or when it is obvious that such action would serve
merely to harass or maliciously injure another.

(2) Knowingly advance a claim or defense that is unwarranted under existing law, except
that he may advance such claim or defense If it can be supported by good faith argument
for an extension, modification, or reversal of existing law.

(3) Conceal or knowingly fail to disclose that which he is required by law to reveal.

(4) Knowingly use perjured testimony or false evidence.

(5) Knowingly make a false statement of law or fact.

(6) Participate In the creation or preservation of evidence when he knows or it Is obvious
that the evidence Is false.



DR 7-102 - Representing a Client Within the
Bounds of the Law

(7) Counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.
(8) Knowingly engage in other illegal conduct or conduct contrary to a Disciplinary Rule.
(B) A lawyer who receives information clearly establishing that:

(1) His client has, In the course of the representation, perpetrated a fraud upon a person or
tribunal shall promptly call upon his client to rectify the same, and if his client refuses or Is
unable to do so, he shall reveal the fraud to the affected person or tribunal, except when
the information is protected as a privileged communication.

(2) A person other than his client has perpetrated a fraud upon a tribunal shall promptly
reveal the fraud to the tribunal.



DR 7-106 - Trial Conduct

(A) A lawyer shall not disregard or advise his client to disregard a standing rule of a
tribunal or a ruling of a tribunal made In the course of a proceeding, but he may
take appropriate steps in good faith to test the validity of such rule or ruling.

(B) In presenting a matter to a tribunal, a lawyer shall disclose:
(1) Legal authority in the controlling jurisdiction known to him to be directly adverse

to the position of his client and which is not disclosed by opposing counsel.



DR 8 -102 - Statements Concerning Judges
and Other Adjudicatory Officers.

(A) A lawyer shall not knowingly make false statements of fact
concerning the qualifications of a candidate for election or appointment

to a judicial office.
(B) A lawyer shall not knowingly make false accusations against a judge

or other adjudicatory officer.



Preamble - Model Rules of Professional
Conduct
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the legal system and a public citizen are harmonious



Preamble - Model Rules of Professional
Conduct

(11)SeiNB 3 dzf  GA2Y KSf LA YIAYUlAY UK:
from government dominationAn independent legal profession is an
Important force In preserving government under law, for abuse of legal
authority iIs more readily challenged by a profession whose members
are not dependent on government for the right to practice.



Model Rule 1.2(b) - Scope of Representation

& Allocation of Authority Between Client
and Lawyer

(b) A lawyer's representation of a client, including representation by
appointment, does not constitute an endorsement of the client's
political, economic, social or moral views or activities.



Model Rule 1.4 - Communications

(a) A lawyer shall:

(1) promptly inform the client of anydecisionor circumstancewith respectto which
the client'sinformed consent,asdefinedin Rulel.O(e),isrequiredby theseRules

(2) reasonablyconsult with the client about the means by which the client's
objectivesareto be accomplished

(3) keepthe clientreasonablynformedaboutthe statusof the matter;
(4) promptly complywith reasonablaeguestsfor information; and

(5) consultwith the client about any relevant limitation on the lawyer's conduct
when the lawyer knows that the client expectsassistancenot permitted by the
Rulesof ProfessionaConductor other law.

(b) Alawyershallexplaina matter to the extentreasonablynecessaryo permit the
clientto makeinformeddecisiongegardingthe representation




Model Rule 1.6 - Confidentiality of
Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry out
the representation or the disclosure is permitted by paragraph (b).

*k*%k

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.



Model Rule 3.3 - Candor Toward The
Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false

Istatement of material fact or law previously made to the tribunal by the
awyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel; or

00U 2T¥SNJS®ARSYOS UKI U0 O0KS ] ge SNJ
client, or a witness called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, If necessary, disclosure to the tribunal. A

lawyer may refuse to offer evidence, other than the testimom(_ ofa
defendant in a criminal matter, that the lawyer reasonably believes is.false



Model Rule 5.1 - Responsibilities of
Partners, Managers, and Supervisory
Lawyers

(a) A partner in a law firm, and a lawyer who individuallyor together with other lawyers
possessesomparablemanagerlalauthorlty In a law firm, shallmake reasonableefforts
to ensurethat the firm has in effect measuresgiving reasonableassurancethat all
lawyersin the firm conformto the Rulesof ProfessionaConduct

(b) A lawyer havingdirect supervisoryauthority over anotherlawyershallmakereasonable
efforts to ensurethat the other lawyerconformsto the Rulesof ProfessionaConduct

(c) A lawyer shallbe responsiblefor another lawyer'sviolation of the Rulesof Professional
Conductf:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
Involved or

(2) the lawyeris a partner or hascomparablemanageriakwuthority in the law firm in which
the other lawyer practices,or hasdirect supervisoryauthority over the other lawyer,and
knowsof the conductat a time when its consequencegan be avoidedor mitigated but
fallsto takereasonablaemedialaction



Model Rule 5.5 - Unauthorized Practice of
Law

(a) A lawyer shall not practice law Iin a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction or assist another In

doing so.



Model Rule 5.3 - Responsibilities Regarding
Nonlawyer Assistance

With respectto a nonlawyeremployedor retainedby or associatedvith a lawyer.

(a) a partner, and a lawyer who individually or together with other lawyers Posse_sses:omparable
managerialauthority in"a law firm shallmakereasonableefforts to ensurethat the firm hasin effect

measureggivingreasonableassuranceahat the person'sconductis compatiblewith the professional
obligationsof the lawyer,

(b) a lawyer havingdirect supervis.oryautho_ritP/ over the nonlawyershall make reasonableefforts to
ensurethat the person'sconductis compatiblewith the professionabbligationsof the lawyer, and

(c) a lawyershallbe responsiblefor conductof sucha personthat would be a violation of the Rulesof
ProfessionaConductif engagedn by a lawyerif:

(1) the lawyerordersor, with the knowledgeof the specificconduct,ratifiesthe conductinvolved or

(2) the lawyeris a partner or hascomparablemanageriabuthority in the law firm in whichthe personis
employed,or hasdirect sugerwsqryauthor_lt_y over the person,and knowsof the conductat a time
whenits consequencesanbe avoidedor mitigatedbut failsto take reasonablaemedialaction




Why Does It Matter?



| r St
kK1 | |

William Shakespear,Henry VI

(
a

.






n[f1]f by that phrase the charage
and the Senate would confirm Justices worthy to sit beside

present members of the Court who understand those

modern conditions, that | will appoint Justices who will not

undertake to override the judgment of the Congress on

legislative policy, that | will appoint Justices who will act as

Justices and not as legislators- If the appointment of such

Justices can be called "packing the Courts,"” then | say that |

and with me the vast majority of the American people favor

doing just that thing-n o w. 0
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the three great branches of the Federal Government, has

been tipped out of balance by the Courts In direct

contradiction of the high purposes of the framers of the

Constitution. It is my purpose to restore that balance. You

who know me will accept my solemn assurance that in a

world in which democracy Is under attack, | seek to make

Ameri can democracy succeed. You

d.



"Here, too, we cannot afford, either individually or as a party, to postpone or run
away from that fight on advice of defeatist lawyers. Let them try that advice on
sweating men piling sandbags on the levees at Cairo.

*k*

The language of the decisions already rendered and the widespread refusal to
obey law Incited by the attitude of the courts, create doubts and difficulties for
almost everything else for which we have promised to fightd help for the

crippled, for the blind, for the mothers -insurance for the unemployedd security
for the agedd protection of the consumer against monopoly and speculationd
protection of the investor & the wiping out of slumsd cheaper electricity for the
homes and on the farms of America. You and | owe it to ourselves individually, as
a party, and as a Nation to remove those doubts and difficulties.

[l ¢cUt ORUW?2MOWAY Yt D200 qdWms T 11 31 WeqWw?21dJayY#Hl ¢



"Certain persons unfriendly to the
administration have propagated tales to
the effect that the President might attempt
to secure legislation muckraking the
courts,' Mr. Ashurst said today. "This
rumor IS ridiculous and should be |
scotched. "We have never had a President
In my time who more thoroughl
understood or more scrupulously
observed the division of the duties, rights
and powers of the executive, judicial and
legislative branches of government than
Franklin D. Rooseveltindeed, | could wish
that some of the other Presidents were as
Earn,ed In the law as Is Franklin D.
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SENATORS DOUBT JUDICIARY
CURBS; Ashurst Denies Roosevelt
Message Showed Intent to Bar
Injunctions on New Laws. ASSAILS
ENEMY 'TALES' Norris, Long
Champion of Reforms, Says He Will
Not Push Any Changes Now.
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promised the President in advance that they

would do his will? They may be sworn to support,
maintain, and defend the Constitution, but If they

are to carry out the President's wishes, or what
seemed to be the needs of the time, they must

owe to him an obligation superior to their oath.

In an analogy one must go back to the demand of
James | upon Lord Chief Justice Coke that he
decide cases In accordance with the King's
dictates and for answer to Coke's historic words, )
hNGIJWuRUNWY2NG G]LUUYG]LUG]YLUHlJ
YeNRD6qlWgYWHIJWa Ul 131 W] YI Wwe Ul







