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Among the Purposes of the State Bar of Montana established in its 
Constitution is to foster and maintain high standards of learning and 
competence and to safeguard a forum for the discussion of subjects 
pertaining to the practice of law and provide for the continuing legal 
education of the members of the bar. The views expressed by John Mudd 
are his alone and are not those of the State Bar of Montana. Appearance 
by  Mr. Mudd is not an endorsement by the State Bar of Montana of his 
statements of viewpoint on the law or any other matter.



ñI learned that courage 
was not the absence of 
fear, but the triumph 
over it. The brave man 
is not he who does not 
feel afraid, but he who 
conquers that fear.ò

ɶ Nelson Mandela



Deep Traditions.



Traditions Based Upon:

Independence

Oath to Constitution(s) 

Ethical Rules & Judgement



Current Challenges:

Polarized Society

Inaccessibility 

Modern Technology











òHe has obstructed the Administration of 

Justice, by refusing his Assent to Laws for 

establishing Judiciary powers.ó



òHe has made Judges dependent on his Will 

alone, for the tenure of their offices, and the 

amount and payment of their salaries.ó



òFor depriving us in many cases, of the benefits 

of Trial by Juryéó



ñOn one hand, the profession of an attorney is of great 
importance to an individual, and the prosperity of his whole 
life may depend on its exercise. The right to exercise it ought 
not to be lightly or capriciously taken from him. On the other, 
it is extremely desirable that the respectability of the bar 
should be maintained, and that its harmony with the bench 
should be preserved. For these objects, some controlling 
power, some discretion ought to reside in the Court. This 
discretion ought to be exercised with great moderation and 
judgment; but it must be exercised; and no other tribunal can 
decide, in a case of removal from the bar, with the same means 
of information as the Court itself.ò

Ex parte Burr, 22 U.S. (9 Wheat.) 529, 530 (1824)



ñThe attorney and counsellor being, by the solemn 
judicial act of the court, clothed with his office, does 
not hold it as a matter of grace and favor. The right 
which it confers upon him to appear for suitors, and 
to argue causes, is something more than a mere 
indulgence, revocable at the pleasure of the court, or 
at the command of the legislature. It is a right of 
which he can only be deprived by the judgment of 
the court, for moral or professional delinquency.ò

Ex parte Garland, 71 U.S. (4 Wall.) 333, 379 (1867)



ñThe authority of the court over its attorneys and counsellors is of 
the highest importance. They constitute a profession essential to 
society. Their aid is required not merely to represent suitors before 
the courts, but in the more difficult transactions of private life. The 
highest interests are placed in their hands and confided to their 
management. The confidence which they receive and the 
responsibilities which they are obliged to assume demand not only 
ability of a high order, but the strictest integrity. The authority 
which the courts hold over them, and the qualifications required for 
their admission, are intended to secure those qualities.ò

Randall v. Brigham, 74 U.S. (7 Wall.) 523, 540 (1869)



ñThe court, by reason of the necessary and inherent power vested in it 
to control the conduct of its own affairs and to maintain its own 
dignity, has a summary jurisdiction to deal with the alleged 
misconduct of an attorney. A proceeding for disbarment is simply the 
exercise of jurisdiction over an officer, an inquiry into his conduct not 
for the purpose of granting redress to a client or other person for 
wrong done, but only for the maintenance of the purity and dignity of 
the court by removing an unfit officer.ò

Bar Ass'n of Bos. v. Casey, 211 Mass. 187, 191-92, 97 N.E. 751, 754 (1912)



1908 - Canons of Professional Ethics
1969 - Model Code of Professional 

Responsibility
1983 - Model Rules of Professional Conduct



Preamble - ABA Canons of Professional 
Ethics

In America, where the stability of Courts and of all departments of government 
rests upon the approval of the people, it is peculiarly essential that the system for 
establishing and dispensing justice be developed to a high point of efficiency and so 
maintained that the public shall have absolute confidence in the integrity and 
impartiality of its administration. The future of the republic, to a great extent, 
depends upon our maintenance of justice pure and unsullied. It cannot be so 
maintained unless the conduct and the motives of the members of our profession 
are such as to merit the approval of all just men.



Canon 1 - The Duty of the Lawyer to the 
Courts 

It is the duty of the lawyer to maintain towards the Courts a respectful attitude, not 
for the sake of the temporary incumbent of the judicial office, but for the 
maintenance of its supreme importance. Judges, not being wholly free to defend 
themselves, are Ǉ͔ͫǳƭƛŀǊƭȅentitled to receive the support of the Bar against unjust 
criticism and clamor. Whenever there is proper ground for serious complaint of a 
judicial officer, it is the right and duty of the lawyer to submit his grievances to the 
proper authorities. In such cases, but not otherwise, such charges should be 
encouraged and the person making them should be protected.



Canon 6 - Adverse Influences and 
Conflicting Interests

The obligation to represent the client with undivided fidelity and not to divulge his 
ǎŜŎǊŜǘǎΧ



Canon 22 - Candor and Fairness 

The conduct of the lawyer before the Court and with other lawyers should be 
characterized by candor and fairness. It is not candid or fair for, the lawyer 
knowingly to misquote the contents of a paper, the testimony of a witness, the 
language or the argument of opposing counsel, or the language of a decision or a 
text-book; or with knowledge of its invalidity, to cite as authority a decision that has 
ōŜŜƴ ƻǾŜǊǊǳƭŜŘΣ ƻǊ ŀ ǎǘŀǘǳǘŜ ǘƘŀǘ Ƙŀǎ ōŜŜƴ ǊŜǇŜŀƭŜŘΧ

These and all kindred practices are unprofessional and unworthy of an officer of the 
law charged, as is the lawyer, with the duty of aiding in the administration of justice.



Canon 32 - The Lawyer's Duty in Its Last 
Analysis 

No client, corporate or individual, however powerful, nor any cause, 
civil or political, however important, is entitled to receive, nor should 
any lawyer render, any service or advice involving disloyalty to the law 
whose ministers we are, or disrespect of the judicial office, which we 
are bound to uphold, or corruption of any person or persons exercising 
a public office or private trust, or deception or betrayal of the public. 
When rendering any such improper service or advice, the lawyer invites 
and merits stern and just condemnation. 



Canon 32 - The Lawyer's Duty in Its Last 
Analysis 

Correspondingly, he advances the honor of his profession and the best 
interests of his client when he renders service or gives advice tending to 
impress upon the client and his undertaking exact compliance with the 
strictest principles of moral law. He must also observe and advise his 
client to observe the statute law, though until a statute shall have been 
construed and interpreted by competent adjudication, he is free and is 
entitled to advise as to its validity and as to what he conscientiously 
believes to be its just meaning and extent. But above all a lawyer will 
find his highest honor in a deserved reputation for fidelity to private 
trust and to public duty, as an honest man and as a patriotic and loyal 
citizen.



Preamble - Model Code of Professional 
Responsibility 

The continued existence of a free and democratic society depends upon recognition 
of the concept that justice is based upon the rule of law grounded in respect for the 
dignity of the individual and his capacity through reason for enlightened self-
government. Law so grounded makes justice possible, for only through such law 
does the dignity of the individual attain respect and protection. Without it, 
individual rights become subject to unrestrained power, respect for law is 
destroyed, and rational self-government is impossible.

Lawyers, as guardians of the law, play a vital role in the preservation of society. The 
fulfillment of this role requires an understanding by lawyers of their relationship 
with and function in our legal system. A consequent obligation of lawyers is to 
maintain the highest standards of ethical conduct.



DR 4 -101 - Preservation of Confidences and 
Secrets of a Client

ό!ύ έ/ƻƴŦƛŘŜƴŎŜέ ǊŜŦŜǊǎ ǘƻ ƛƴŦƻǊƳŀǘƛƻƴ ǇǊƻǘŜŎǘŜŘ ōȅ ǘƘŜ ŀǘǘƻǊƴŜȅ-client 
ǇǊƛǾƛƭŜƎŜ ǳƴŘŜǊ ŀǇǇƭƛŎŀōƭŜ ƭŀǿΣ ŀƴŘ άǎŜŎǊŜǘέ ǊŜŦŜǊǎ ǘƻ ƻǘƘŜǊ ƛƴŦƻǊƳŀǘƛƻƴ 
gained in the professional relationship that the client has requested be 
held inviolate or the disclosure of which would be embarrassing or 
would be likely to be detrimental to the client.
(B) Except when permitted under DR 4-101(C), a lawyer shall not 
knowingly:
(1) wŜǾŜŀƭ ŀ ŎƻƴŦƛŘŜƴŎŜ ƻǊ ǎŜŎǊŜǘ ƻŦ Ƙƛǎ ŎƭƛŜƴǘΧ



DR 7 -102 - Representing a Client Within the 
Bounds of the Law

(A) In his representation of a client, a lawyer shall not:
(1) File a suit, assert a position, conduct a defense, delay a trial, or take other action on
behalf of his client when he knows or when it is obvious that such action would serve 
merely to harass or maliciously injure another.
(2) Knowingly advance a claim or defense that is unwarranted under existing law, except 
that he may advance such claim or defense if it can be supported by good faith argument 
for an extension, modification, or reversal of existing law.
(3) Conceal or knowingly fail to disclose that which he is required by law to reveal.
(4) Knowingly use perjured testimony or false evidence.
(5) Knowingly make a false statement of law or fact.
(6) Participate in the creation or preservation of evidence when he knows or it is obvious 
that the evidence is false.



DR 7 -102 - Representing a Client Within the 
Bounds of the Law

(7) Counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent.
(8) Knowingly engage in other illegal conduct or conduct contrary to a Disciplinary Rule.
(B) A lawyer who receives information clearly establishing that:
(1) His client has, in the course of the representation, perpetrated a fraud upon a person or 
tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is 
unable to do so, he shall reveal the fraud to the affected person or tribunal, except when 
the information is protected as a privileged communication.
(2) A person other than his client has perpetrated a fraud upon a tribunal shall promptly 
reveal the fraud to the tribunal.



DR 7 -106 - Trial Conduct

(A) A lawyer shall not disregard or advise his client to disregard a standing rule of a 
tribunal or a ruling of a tribunal made in the course of a proceeding, but he may 
take appropriate steps in good faith to test the validity of such rule or ruling.
(B) In presenting a matter to a tribunal, a lawyer shall disclose:
(1) Legal authority in the controlling jurisdiction known to him to be directly adverse 
to the position of his client and which is not disclosed by opposing counsel.



DR 8 -102 - Statements Concerning Judges 
and Other Adjudicatory Officers.

(A) A lawyer shall not knowingly make false statements of fact 
concerning the qualifications of a candidate for election or appointment 
to a judicial office.
(B) A lawyer shall not knowingly make false accusations against a judge 
or other adjudicatory officer.



Preamble - Model Rules of Professional 
Conduct

όфύ ! ƭŀǿȅŜǊΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŀǎ ŀ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ ƻŦ ŎƭƛŜƴǘǎΣ ŀƴ ƻŦŦƛŎŜǊ ƻŦ 
the legal system and a public citizen are harmonious



Preamble - Model Rules of Professional 
Conduct

(11) Self-ǊŜƎǳƭŀǘƛƻƴ ƘŜƭǇǎ Ƴŀƛƴǘŀƛƴ ǘƘŜ ƭŜƎŀƭ ǇǊƻŦŜǎǎƛƻƴΩǎ ƛƴŘŜǇŜƴŘŜƴŎŜ 
from government domination. An independent legal profession is an 
important force in preserving government under law, for abuse of legal 
authority is more readily challenged by a profession whose members 
are not dependent on government for the right to practice.



Model Rule 1.2(b) - Scope of Representation 
& Allocation of Authority Between Client 
and Lawyer 

(b) A lawyer's representation of a client, including representation by 
appointment, does not constitute an endorsement of the client's 
political, economic, social or moral views or activities.



Model Rule 1.4 - Communications

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which 
the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct 
when the lawyer knows that the client expects assistance not permitted by the 
Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation.



Model Rule 1.6 - Confidentiality of 
Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the 
client gives informed consent, the disclosure is impliedly authorized in order to carry out 
the representation or the disclosure is permitted by paragraph (b).

***

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, information relating to the representation of a 
client.



Model Rule 3.3 - Candor Toward The 
Tribunal 

(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or fail to correct a false 

statement of material fact or law previously made to the tribunal by the 
lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or
όоύ ƻŦŦŜǊ ŜǾƛŘŜƴŎŜ ǘƘŀǘ ǘƘŜ ƭŀǿȅŜǊ ƪƴƻǿǎ ǘƻ ōŜ ŦŀƭǎŜΦ LŦ ŀ ƭŀǿȅŜǊΣ ǘƘŜ ƭŀǿȅŜǊΩǎ 

client, or a witness called by the lawyer has offered material evidence and 
the lawyer comes to know of its falsity, the lawyer shall take reasonable 
remedial measures, including, if necessary, disclosure to the tribunal. A 
lawyer may refuse to offer evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer reasonably believes is false.



Model Rule 5.1 - Responsibilities of 
Partners, Managers, and Supervisory 
Lawyers

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make reasonable efforts 
to ensure that the firm has in effect measures giving reasonable assurance that all 
lawyers in the firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable 
efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional 
Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 
involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which 
the other lawyer practices, or has direct supervisory authority over the other lawyer, and 
knows of the conduct at a time when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action.



Model Rule 5.5 - Unauthorized Practice of 
Law 

(a) A lawyer shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction or assist another in 
doing so.



Model Rule 5.3 - Responsibilities Regarding 
Nonlawyer Assistance

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable 
managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect 
measures giving reasonable assurance that the person's conduct is compatible with the professional 
obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to 
ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of 
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is 
employed, or has direct supervisory authority over the person, and knows of the conduct at a time 
when its consequences can be avoided or mitigated but fails to take reasonable remedial action.



Why Does it Matter?



ñThe first thing we do, 
letôs kill all the lawyers.ò

William Shakespear, Henry VI





ñ[I]f by that phrase the charge is made that I would appoint 
and the Senate would confirm Justices worthy to sit beside 
present members of the Court who understand those 
modern conditions, that I will appoint Justices who will not 
undertake to override the judgment of the Congress on 
legislative policy, that I will appoint Justices who will act as 
Justices and not as legislators - if the appointment of such 
Justices can be called "packing the Courts," then I say that I 
and with me the vast majority of the American people favor 
doing just that thing -now.ò

[ƖċŰťũŔŰШ?ЮШÅŸŸƚĲƻĲũƣЯШљ[ŔƖĲƚŔĬĲШ9őċƣШΦЮњШШ~ċƖĦőШΦЯШΝΦΟΤЮ



ñDuring the past half century the balance of power between 
the three great branches of the Federal Government, has 
been tipped out of balance by the Courts in direct 
contradiction of the high purposes of the framers of the 
Constitution.  It is my purpose to restore that balance. You 
who know me will accept my solemn assurance that in a 
world in which democracy is under attack, I seek to make 
American democracy succeed. You and I will do our part.ò

Id.



"Here, too, we cannot afford, either individually or as a party, to postpone or run 
away from that fight on advice of defeatist lawyers. Let them try that advice on 
sweating men piling sandbags on the levees at Cairo.

***

The language of the decisions already rendered and the widespread refusal to 
obey law incited by the attitude of the courts, create doubts and difficulties for 
almost everything else for which we have promised to fightðhelp for the 
crippled, for the blind, for the mothers -insurance for the unemployedðsecurity 
for the agedðprotection of the consumer against monopoly and speculationð
protection of the investorðthe wiping out of slumsðcheaper electricity for the 
homes and on the farms of America. You and I owe it to ourselves individually, as 
a party, and as a Nation to remove those doubts and difficulties.

[ƖċŰťũŔŰШ?ЮШÅŸŸƚĲƻĲũƣЯШљ ĬĬƖĲƚƚШċƣШ?ĲůŸĦƖċƣŔĦШéŔĦƣŸƖǃШ?ŔŰŰĲƖЯњШ~ċƖĦőШΜΠЯШΝΦΟΤЮ



"Certain persons unfriendly to the 
administration have propagated tales to 
the effect that the President might attempt 
to secure legislation muckraking the 
courts," Mr. Ashurst said today. "This 
rumor is ridiculous and should be 
scotched. "We have never had a President 
in my time who more thoroughly 
understood or more scrupulously 
observed the division of the duties, rights 
and powers of the executive, judicial and 
legislative branches of government than 
Franklin D. Roosevelt. Indeed, I could wish 
that some of the other Presidents were as 
learned in the law as is Franklin D. 
ÅŸŸƚĲƻĲũƣЮљ

љÉĲŰċƣŸƖƚШ?ŸƨĤƣШsƨĬŔĦŔċƖǃШ9ƨƖĤƚЯњШ ĲƽШòŸƖťШÑŔůĲƚЯШsċŰЮШΡЯШ
1936, page 32.



љìőċƣШťŔŰĬШŸŉШŢƨĬŊĲƚШĦŸƨũĬШƣőĲǃШĤĲШŔŉШƣőĲǃШ
promised the President in advance that they 
would do his will? They may be sworn to support, 
maintain, and defend the Constitution, but if they 
are to carry out the President's wishes, or what 
seemed to be the needs of the time, they must 
owe to him an obligation superior to their oath.
In an analogy one must go back to the demand of 
James I upon Lord Chief Justice Coke that he 
decide cases in accordance with the King's 
dictates and for answer to Coke's historic words, 
ћÑőĲШuŔŰŊШŸƨŊőƣШŰŸƣШƣŸШĤĲШƨŰĬĲƖШċШůċŰЯШĤƨƣШőĲШ
ŸƨŊőƣШƣŸШĤĲШƨŰĬĲƖШ]ŸĬШċŰĬШƣőĲШũċƽЮќњ

7ƨƖƣŸŰШuЮШìőĲĲũĲƖЯШÖЮШÉЮШÉĲŰċƣŸƖЯШ~ŸŰƣċŰċШљÅĲůċƖťƚШƣŸШ
9őŔĦċŊŸШ[ŸƖƨůњШ~ċƖĦőШΝΜЯШΝΦΟΤЮ




